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Sustainable Public Procurement

« Application of socially and environmentally responsible practices

when contracting public works, services or supplies.

 Emphasis put on achievement of the appropriate balance between

the three pillars of sustainable development:
Economic
Social

Environmental

- At all stages of the public project procurement
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Coverage
Environmental Protection Labour Issues ]
« limitation of water use « minimum wage Promotion of SMES .
« ‘ecologic’ origin . occupational health « great access/participation
* renewable energy & safety

Business Ethics Issues Human Rights Protection

* bribery,  ban of child & forced Innovation &

« fair trade labels labour technology

. conflict of interest » freedom of association




Development in the EU
Public Procurement
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Substantial Level of Discretion

Q Discretion to implement some of the provisions (Art 20 Reserved Contracts)
0 Limited amount of mandatory provision in the area of sustainability

O Majority of the provisions refers us to the traditional idea of directives
binding to the result to be achieved but leaving in up to MS to choose
appropriate method.

O This can be observed particularly on the Art 18.2 and art 24 (conflict of interest)
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Case law

Case 31/87 Beentjes
Case C-225/98 Nord Pas de Calais

C-513/99 Concordia Bus FAIRTRADE

Case C-448/01 EVN Wienstrom MAX HAVELAAR

Case T-331/06 Evropaiki Dynamiki - Proigmena Systimata Tilepikoinonion Pliroforikis kai

Tilematikis AE v European Environment Agency (AEE)
Case C-368/10 Dutch coffee /Max Havellaar

Case C-115/14 Regio Post



o? UNIVERSITY OF COPENHAGEN

Codified law

1. Soft law Communication from the
. Commission to the Institutions:
* Buying Green' (2016) 3™ ed. Making Public Procurement

work in and for Europe

 Buying Social' (2011)

2. Directives:
* Clean Vehicle Directive 2009/33/EC

« Regulation (EC) No. 106/2008 on a community energy-efficiency labelling programme for office
equipment

« Directive 2010/31/EU on the energy performance of buildings.
« Directive 2006/32/EC on energy end-use efficiency and energy services.

« Directive 2010/30/EU on the indication by labelling and standard product information of the
consumption of energy and other resources by energy-related products

* Proposal for a Accessibility Requirements Directive Brussels, 2.12.2015, COM(2015) 615 final
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2014 Directive 2014/24/EU

= Only truly mandatory SPP provision in 2014 directives:
= must respect of environmental, social and labour legislation (Art 18.2)
= general duty upon Member States

= must reject an abnormally low tender if this is due to non-compliance with applicable
environmental, social or labour law (after seeking explanation) (Art. 69.3)
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Limits to Pursue Sustainable Consideration:

Directive 2014/24/EU:

1. Environmental, social and labour law and collective agreements which are applicable
(Art. 18(2))

2. Methods of production or provision (or other factors) which define the technical
specification required of a supply, service or work (Annex VII)

3. Criteria which are linked to the subject-matter of the contract (Art. 67(2); Art. 70)
AND

proportionate to its value and objectives (Art. 42; 58)

or appropriate to define characteristics of the supplies, services or works (Art. 43)
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Where to include sustainable considerations?

Other
Contract conditions

Award critera

Technical specifications

Requirements for technical
andior professinal abiity

Subject matter

Introduction

Figure 1: Stages in the PP process where sustainability considerations are included
Source: Essig et al., 2011, p. 8
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Further Reading

Volume 12 | Number 3 EPPPL 3|2017

EUROPEAN PROCUREMENT &
PUBLIC PRIVATE PARTNERSHIP

O M. Andrecka, guest editor, Procurement Beyond the Price, Issue B —
3/2017 EPPPL '

O M. Trybus & M. Andrecka, “Favouring Small and Medium Sized ARTICLES
Enterprises With Directive 2014/24/EU?” in 3/2017 EPPPL, pp. 224_ f;::am;c?ub]icl?mcuremenr: Facilitating Green, Inclusive and Innovative
238. R

Favouring SMEs with Directive 2014./24/EU?
Martin Trybus and Marta Andrecka

O M. Andrecka, “Corporate Social Responsibility and Sustainability in

Danish Public Procurement” in 3/2017 EPPPL, pp. 333-345 e
O M. Andrecka & K. Peterkova Mitkidis, “Sustainability requirements P
in EU public and private procurement — a right or an obligation?” Ao Conticof et o Public Procsnet i the EU o the Lo
2017/1 Nordic Journal of Commercial Law (NJCL) pp. 56-87. Dein C: Doges el Abvanio Horithod
Purchasing Beyond Price in the Age of Climate Change
O M. Andrecka, “Sustainable public procurement under framework e
agreements.” in B. Sjafjell & A. Wiesbrock (eds), Sustainable Public S e e
Procurement Under EU Law - New Perspectives on the State as Peovting Soci Enterpries with Betos Acces to Pubiie Paocorement
Stakeholder (Cambridge University Press 2016) Chapter 6 pp. A A
13 8 - 159 Tt Leoxt Puntiancn ?:ﬁl:_]n;ihmn Liability of the Public Buyer?
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